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windfall of about $200,000, which will be subject to capital
gains and not income tax, as income to replace the IRA funds.

The only drawback to the plan, he notes, is that the couple
will not be able to use the donor-advised fund they have used
in the past. "I'm still hoping that [donor-advised funds] might
be included" in the rollover provision, Gardner says.

Joseph, along with advisors, see the provision as most
applicable for clients with a preexisting inclination to donat e
to charity and an IRA account that isn't the core of their retire­
ment nest egg, and those whose estates include sizeable IRA
accounts that would be prone to a double income and estate
tax hit if passed on to a beneficiary.

Joseph cites the example of a married couple he works
With. The husband just turn ed 70 112, and has a total portfo­
lio of several million dollars, of which several hundred thou­
sand is locked up in an IRAaccount . The couple also are "very
generous people" with plans to give some of their assets away.
Without the charity rollover provision, the coupl e would be
forced to either take their minimum IRA distribution as regu­
lar income, subject to income tax, or donating it to charity and
taking the tax deduction.

With the provision, they will be able to devote up to

$100,000 per year to the charities of their choice, and at the
same time subtra ct the amount from their taxable income .

Meanwhile, they can rely on their equity portfolio for income,
at the smaller capital gains tax rate. "This was perfect for
them," he says.

It's a good fit for clients who have little in the way of item­
ized deductions and who are at the age where minimum IRA
distributions are required , says Michael Foltz, principal of
Balasa Dinverno &: Foltz LLC, a private wealth manager in
Itasca, III. "We have seniors who have paid off mortgages and
little in the way of itemized deductions" who could take
advantage of the rollover provision, Foltz says.

Herbert Daroff of Baystate Financial Services in Boston has
been advising some of his clients to leverage the charity
rollover into larger donations through the use of life insurance
policies. Although the law varies from state to state , most states
allow charities to have an insurable interest in their donors.

Under this strategy, a client would give thei r $100,000
rollover directly to the charity, which would then use the
money to take out a life insurance policy on the donor. The
charity would then receive the death benefit as a donation
upon the death of the donor, Daroff says.

From the client's standpoint, nothing changes, except "the
charity may list you in the $500 ,000 donor club instead of the
$100,000 club ," he says. "It's a great way to leverage a
$100,000 gift." e

>Regulators Eye Donor-Advised Funds <
Donor-advised funds have become a popular charitable giving tool, but recent legislation indicates more governmental

controls are looming for these gift-giving vehicles. Among the changes that have already taken place-partlydue to concerns
that some donors are abusing the funds for their own benefit-are regulations built into the Pension Protection Act of 2006.
The act, among other things , legally defines "donor-advised fund" in the tax code.

The legislation also has more clearly defined what organizations can receive grants from donor-advised funds and speci­
fies penalties in cases where donations are deemed inappropriate. More regulatory action may come. In adopting the new
rules, Congress instructed the Ll.S. Treasury Department to report back by August 17, 2007. Among the issues the Treasury
Department has been asked to investigate is whether or not donor-advised funds should besubject to an annual payout
requirement, and under what circumstances donations to a donor-advised fund should be tax deductible .

The IRS, meanwhile , has made it clear it's watching the activities of donor-advised funds and their donors. In February,
the IRSincluded the improper use of donor-advised funds and nonprofit organizations to shield income and assets from tax­
ation as among the "Dirty Dozen" of the nation's most notorious tax scams.

"Contributions of non-cash assets continue.to be an area of abuse , especially with regard to overvaluation of contributed
property," the IRS stated in its warning. "In addition, the IRS is noticing the return of private tuition payments being dis­
guised as charitable contributions to religious organizations ."

The scrutiny comes at a time when the popularity of donor-advised funds is booming. Donor-advised funds collectively
have about $17.5 billion in assets and , since 2004, have had an annual growth rate of about 15.5%, according to the National
Philanthropic Trust. What does this all mean for advisors and their clients?

For the most part, advisors say, their use of donor-advised funds as an efficient vehicle for charitable giving has not
changed. But some advisors say the new regulations, and the fact that they are under scrutiny, shouldunderscore the need
to be careful in how the funds are used.

Under the Pension Protection Act, mistakes can be costly. One example: In cases where a donor, advisor or someone relat­
ed to them receives a benefit from a donor-advised fund grant they recommended , they are subject to an excise penalty of
125% of the amount of the impermissible benefit. "The message is, when you have clients who are charitably inclined you are
apt to do more due diligence and advise the clients more carefullyas to what proper charitable contributions are and how they
should be documented," says Michael Foltz, principal of BalasaDinvemo &: Foltz LLC, private wealth managers in Itasca, Ill.
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